
NOTATIONS FOR FORM 409

Surviving Spouse Establishes a Qualified Domestic Trust:

A surviving spouse who is not a U.S. citizen may receive property outright from the decedent (e.g., joint tenancy property,
insurance proceeds). That property will not qualify for the federal estate tax marital deduction unless the spouse transfers that
property to a qualified domestic trust. The spouse may establish a qualified domestic trust after the death of the decedent. If
this is desired, the following revocable trust form may be used:

1 TRUST AGREEMENT

I, MARY DOE, of ________, ________, as settlor, make this agreement with NORTHERN TRUST [insert full legal name of appli-
cable NORTHERN TRUST bank throughout the instrument], of ________, ________,  as trustee, this _______ day of ________________,
20_____. 

My husband, JOHN DOE, is deceased. I am not a citizen of the United States. I intend that this trust shall be a qualified domestic
trust for federal estate tax purposes so that property which I transfer to the trust will qualify for the federal estate tax marital deduction
in the estate of my husband.

I hereby transfer to the trustee the property listed in the attached schedule. That property and all investments and reinvestments
thereof and additions thereto are herein collectively referred to as the “trust estate” and shall be held upon the following trusts:

FIRST: During my lifetime the trust estate shall be held and disposed of as follows:

SECTION 1: The trustee shall pay the income from the trust estate in convenient installments, at least quarterly, to me during my
lifetime. I shall have the right by written notice to require the trustee to convert unproductive property in the trust to productive property
within a reasonable time.

The trustee may also pay to me such sums from principal as the trustee deems necessary or advisable from time to time for my
health, maintenance in reasonable comfort, and best interests.

In addition, I may withdraw any part or all of the principal at any time or times. The trustee shall make payment without question
upon my written request.

SECTION 2: If the trustee pays or distributes principal of the trust estate and federal estate tax under section 2056A is thereby
assessed, a trustee who is an individual citizen of the United States or a domestic corporation shall withhold and pay the federal estate
tax from the property to be paid or distributed.

The section references in this agreement are to the Internal Revenue Code of 1986, as amended, and shall be deemed to refer to
corresponding provisions of subsequent federal tax laws.

SECOND: Upon my death the trust estate shall be held and disposed of as follows:

SECTION 1: The trustee shall pay from the principal of the trust estate its proportionate share of the federal estate tax assessed
under section 2056A by reason of my death. The trustee’s selection of assets to be sold to pay that amount, and the tax effects thereof,
shall not be subject to question by any beneficiary.

The balance of the trust estate which remains after the foregoing payment has been made or provided for shall be held and
disposed of as hereinafter provided.

SECTION 2: The balance of the principal and any accrued and undistributed income of the trust estate shall be held in trust
hereunder or distributed to or in trust for such appointee or appointees (including my estate), with such powers and in such manner
and proportions as I may appoint by my will making specific reference to this power of appointment.

SECTION 3: Any part of the balance of the principal and accrued and undistributed income of the trust estate not effectively
appointed shall be distributed to the then acting trustee under my revocable trust agreement dated ______________, 20____, between
myself as settlor and ________________, as trustee, as in effect at my death, or if that trust is not then in existence, to my estate.

THIRD: The following provisions shall apply to this trust and to this agreement and shall prevail over any other provision in this
agreement inconsistent herewith:

(a) At least one trustee must be an individual citizen of the United States or a domestic corporation. 
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If the spouse of the testator or settlor is not a citizen of the United States, the Marital
Trust should be modified to be a qualified domestic trust for federal estate tax
purposes. To do so, (i) delete the clause in the Bypass Trust which prohibits principal
invasion for the spouse while assets remain in the Marital Trust and (ii) in the Marital
Trust and Bypass Trust formulas, add after the phrase “distributed outright to my
wife” the following: “or, if my wife is not a citizen of the United States, to a qualified
domestic trust for her benefit.” In addition, add to the end of the Marital Trust:

SECTION 5: If my wife is not a citizen of the United States at my death, the provisions
of this Section 5 shall apply to the Marital Trust and to this agreement and shall prevail over
any other provision in this agreement inconsistent herewith. I intend that the Marital Trust
shall be a qualified domestic trust for federal estate tax purposes if so elected.

(a) At least one trustee of the Marital Trust must be an individual citizen of the United
States or a domestic corporation.

(b) If the trustee pays or distributes principal of the Marital Trust and federal estate tax
under section 2056A is thereby assessed, a trustee who is an individual citizen of the United
States or a domestic corporation shall withhold and pay the federal estate tax from the
property to be paid or distributed.

(c) Upon the death of my wife the trustee shall pay from the principal of the Marital
Trust its proportionate share of the federal estate tax assessed under section 2056A by
reason of the death of my wife. The trustee’s selection of assets to be sold to pay that
amount, and the tax effects thereof, shall not be subject to question by any beneficiary.

(d) The trustee of the Marital Trust shall comply with any requirements prescribed by
Treasury Regulations for security or other arrangements to ensure collection of federal
estate tax under section 2056A, including:

(i) If the fair market value of the assets of the Marital Trust as finally deter-
mined for federal estate tax purposes (without reduction for any indebtedness
thereon) exceeds two million US Dollars, the trust must at all times be adminis-
tered in compliance with any one of the security arrangements set forth in Treas.
Reg. section 20.2056A-2(d)(1)(i) or (ii):

(A) the bank trustee security arrangement (Treas. Reg. section
20.2056A-2(d)(1)(i)(A));

(B) the bond security arrangement (Treas. Reg. section 20.2056A-
2(d)(1)(i)(B);

(C) the letter of credit security arrangement (Treas. Reg. section
20.2056A-2(d)(1)(i)(C)).
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(b) The trustee shall comply with any requirements prescribed by Treasury Regulations for security or other arrangements to
ensure collection of federal estate tax under section 2056A, including:

(i) If the fair market value of the assets of the trust estate as finally determined for federal estate tax purposes (without
reduction for any indebtedness thereon) exceeds two million US Dollars, the trust must at all times be administered in
compliance with any one of the security arrangements set forth in Treas. Reg. section 20.2056A-2(d)(1)(i) or (ii):

(A) the bank trustee security arrangement (Treas. Reg. section 20.2056A-2(d)(1)(i)(A));

(B) the bond security arrangement (Treas. Reg. section 20.2056A-2(d)(1)(i)(B));

(C) the letter of credit security arrangement (Treas. Reg. section 20.2056A-2(d)(1)(i)(C)).

(ii) If the fair market value of the assets of the trust estate as finally determined for federal estate tax purposes (without
reduction for an indebtedness thereon) is two million US Dollars or less, the trust must at all times be administered in
compliance with any of the security arrangements described in subsection (i) above only if more than 35% of the fair
market value of the trust assets (determined annually on the last day of the taxable year of the trust) consists of real
property located outside the United States. For purposes of determining whether more than 35% of the trust assets
consist of real property located outside the United States, Treas. Reg. section 20.2056A-2(d)(1)(ii)(B) applies.

(iii) If the trustee elects to furnish a bond or letter of credit as security, then in the event the Internal Revenue Service
draws on the instrument in accordance with its terms, neither the U.S. trustee nor any other person will seek a return of
any part of the remittance until after April 15 of the calendar year following the year in which the bond or letter of credit
is drawn upon.

(iv) If more than one qualified domestic trust is established for my benefit, the fair market value of all qualified domestic
trusts shall be aggregated in determining whether the two million US dollar threshold is exceeded. For purposes of deter-
mining whether the fair market value of the trust estate exceeds two million US dollars and for purposes of determining
the amount of the bond or letter of credit, the trustee is authorized to make the election under Treas. Reg. section
20.2056A-2(d)(1)(iv)(A) and (B) with respect to real property used as my personal residence. 

(v) The trustee has the discretion to use any one of the security arrangements described above provided that, at any given
time, one of the arrangements is operative.

(c) The trust shall at all times be maintained under the laws of a state of the United States or the District of Columbia, and the
administration of the trust shall at all times be governed by the laws of a particular state of the United States or the District of Columbia.

(d) The trustee  shall comply with any requirements prescribed by Treasury Regulations issued for qualified domestic trusts. The
trustee may amend the terms of this agreement solely for the purpose of enabling the trust to comply with those requirements and to
be a qualified domestic trust.

For ADMINISTRATIVE PROVISIONS, TRUSTEE POWERS, ADDITIONS, RIGHT TO REVOKE, GOVERNING
LAW,TESTIMONIUM, ATTESTATION and ACKNOWLEDGMENT, refer to FORM 201: REVOCABLE TRUST
AGREEMENT–One Settlor–Fractional Share Marital.
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(ii) If the fair market value of the assets of the Marital Trust as finally deter-
mined for federal estate tax purposes (without reduction for an indebtedness
thereon) is two million US Dollars or less, the trust must at all times be adminis-
tered in compliance with any of the security arrangements described in subsection
(i) above only if more than 35% of the fair market value of the trust assets (deter-
mined annually on the last day of the taxable year of the trust) consists of real
property located outside the United States. For purposes of determining whether
more than 35% of the trust assets consist of real property located outside the
United States, Treas. Reg. section 20.2056A-2(d)(1)(ii)(B) applies.

(iii) If the trustee elects to furnish a bond or letter of credit as security, then
in the event the Internal Revenue Service draws on the instrument in accordance
with its terms, neither the U.S. trustee nor any other person will seek a return of
any part of the remittance until after April 15 of the calendar year following the
year in which the bond or letter of credit is drawn upon.

(iv) If more than one qualified domestic trust is established for my wife, the
fair market value of all qualified domestic trusts shall be aggregated in deter-
mining whether the two million US dollar threshold is exceeded. For purposes of
determining whether the fair market value of the Marital Trust exceeds two
million US dollars and for purposes of determining the amount of the bond or
letter of credit, the trustee is authorized to make the election under Treas. Reg.
section 20.2056A-2(d)(1)(iv)(A) and (B) with respect to real property used as my
wife’s personal residence. 

(v) The trustee has the discretion to use any one of the security arrangements
described above provided that, at any given time, one of the arrangements is
operative.

(e) The Marital Trust shall at all times be maintained under the laws of a state of the
United States or the District of Columbia, and the administration of the trust shall at all
times be governed by the laws of a particular state of the United States or the District of
Columbia.

(f) The trustee of the Marital Trust shall comply with any requirements prescribed by
Treasury Regulations issued for qualified domestic trusts. The trustee may amend the terms
of this agreement solely for the purpose of enabling the Marital Trust to comply with those
requirements and to be a qualified domestic trust.

(g) If my wife becomes a citizen of the United States after my death and the require-
ments of section 2056(d)(4) or section 2056A(b)(12) have been satisfied, this Section 5 shall
cease to apply to the Marital Trust and this agreement.

(h) The section references are to the Internal Revenue Code of 1986, as amended, and
shall be deemed to refer to corresponding provisions of subsequent federal tax laws.
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